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1_The provisions of this Part apply only where the arbitration Agreements to be
agreement is in writing. and any other agreement between the parties as in writing.
to any matter is eflective for the purposes of this Part only if in writing The
expressions "agreement", "agree" and "agreed" shall be construed accordingly
2_There is an agreement in writing:

(a) if the agreement is made in writing (whether or not it is signed by the parties.
(b) if the agreement is made by exchange of communications in writing.

(c) if the agreement is evidenced in writing . =
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3_Where parties agree otherwise than in writing by reference to terms which are in

writing, they make an agreement in writing.

4 _An agreement is evidenced in writing if an agreement made otherwise than in

writing is recorded by one of the parties, or by a third party, with the authority of the

parties to the agreement.

5_An exchange of written submissions in arbitral or legal proceedings in which the

existence of an agreement otherwise than in writing is alleged by one party against

another party and not denied by the other party in his response constitutes as

between those parties an agreement in writing to the elfect alleged.

6_ References in this Part to anything being written include its being recorded by any

means .
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Paragraph (c, d) of Article 34 of the English Arbitration Act 1996 states: "c _
whether any and if so what form of written statements of claim and defence
are to be used, when these should be supplied and the extent to which such
statements can be later amended.

D_whether any and if so which documents or classes of documents should
be disclosed between and produced by the parties and at what stage
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Article 33 of the English Arbitration Act states: The tribunal shall act fairly
and impartially as between the parties, giving each party a reasonable
opportunity of putting his case and dealing with that of his opponent, and
adopt procedures suitable to the circumstances of the particularcase,
avoiding unnecessary delay or expense, so as to provide a fair means for the
resolution of the matters falling to be determined.
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Article 33 of the English Arbitration Act states :Unless otherwise agreed by
the parties( a) the tribunal may appoint experts or legal advisers to report to
it and the parties, (B) appoint assessors to assist it on technical matters. and
may allow any such expert, legal adviser or assessor to attend the
proceedings¢ (H) the parties shall be given a reasonable opportunity to
comment a on any information, opinion or advice offered by any such
person.
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Text of Paragraph 5 of Article 38 of the English Arbitration Act of 1996:" The

tribunal may direct that a party or witness shall be examined on vath or

aflirmation, and may for that purpose administer any necessary oath or take
any necessary aflirmation"”.
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Article (53) of the English Arbitration Act of (1996) states :”Unless otherwise agreed
by the parties, where the seat of the arbitration is in England and Wales or Northern
Ireland, any award in the proceedings shall be treated as made there, regardless of
where it was signed, despatched or delivered to any of the parties”.
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Article( 54) of the English Arbitration Act of( 1996) states: “ 1_ Unless otherwise
agreed by the parties. the tribunal may decide what is to be taken to be the date on
which the award was made.
2_In the absence of any such decision, the date of the award shall be taken to be the
date on which it is signed by the arbitrator or, where more than one arbitrator signs
the award, by the last of them.
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Article (68) of the English Arbitration Act states :A party to arbitral
proceedings may (upon notice to the other parties and to the tribunal)
_apply to the court challenging an award in the proceedings on the
ground of serious irregularity affecting the tribunal, the proceedings or
the award. A party may lose the right to object (see section 73) and the
right to apply is subject to the restrictions in section .

2_Serious irregularity means an irregularity of one or more of the
following kinds which the court considers has caused or will cause
substantial injustice to the applicant. (a) failure by the tribunal to
comply with section 33 (general duty of tribunal)¢(b) the tribunal
exceeding its powers (otherwise than by exceeding
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(1)
__Article (15) of the English Arbitration Act states: “1_The parties are free to
agree on the number of arbitrators to form the tribunal and whether there is
to be a chairman or umpire.
2 _Unless otherwise agreed by the parties, an agreement that the number of
arbitrators shall be two or any other even number shall be understood as
requiring the appointment of an additional arbitrator as chairman of the
tribunal.
3 _If there is no agreement as to the number of arbitrators, the tribunal shall
consist of a sole arbitrator

(™)
Text of Paragraph (4,5 )of Article(16) of the English Arbitration Act of 1996
"4 If the tribunal is to consist of two arbitrators, each party shall appoint
one arbitrator not later than 14 days after service of a request in writing by
either party to do so<5_ If the tribunal is to consist of three arbitrators
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Gary Bourne, International Commercial Arbitration (Confidentiality in International
Arbitration), 2nd edition, Part 20, p. 2790 .

Y0 ha ¢ il saime ¢ (Lsall slad¥1 I A el ) all o jlatll aSaill ¢ ¢y 52 (Y)
Gary Bourne, International Commercial Arbitration (Confidentiality to the
International Direction), op. cit., p. 2795
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Gary Bourne, International Commercial Arbitration (Confidentiality in International
Arbitration), op. cit., p. 2794
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Article (58) of the English Arbitration Act states :Unless otherwise agreed

by the parties, an award made by the tribunal pursuant to an arbitration

agreement is final and binding both on the parties and on any persons
claiming through or under them
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Article 33 of the English Arbitration Act states: “1 _The parties are free to
agree on the powers of the tribunal to correct an award or make an
additional award.
2 If or to the extent there is no such agreement, the following provisions

apply.

3_The tribunal may on its own initiative or on the application of a party

(a) correct an award so as to remove anyv clerical mistake or error arising
from an accidental slip or omission or clarify or remove any ambiguity in the
award, or (b) make an additional award in respect of any claim (including a
claim for interest or costs) which was presented to the tribunal but was not
dealt with in the award.These powers shall not be exercised without first
affording the other

parties a reasonable opportunity to make representations to the tribunal.

4 Any application for the exercise of those powers must be made within 28
davs of the date of the award or such longer period as the parties may agree .

5_Any correction of an award shall be made within 28 days of the datethe
application was received by the tribunal or, where the correction is made bv
the tribunal on its own initiative, within 28 days of te date of the award or, in
either case, such longer period as the parties may agree”
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Abstract (i)

Abstract:

Arbitration is a special process or what is called (private
judiciary). This judiciary aims to simplify the process of resolving
disputes existing between people in a way that is far from ordinary
judiciary, as it is characterized by speed in resolving disputes within
a short period of time and at lower costs. Arbitration begins with an
agreement and then proceeds with sequential procedures that are
characterized by far flexibility. Regarding the judicial complexity,
these procedures are nothing but sequential steps to form the
dispute, which must be in accordance with the principles of justice
and not contradict them. The procedures are the basis on which
arbitration is based, as it is not possible in the first place to proceed
with the arbitration dispute without procedures, and therefore
deviating from them or doing them improperly is prohibited. The
dispute or the procedure itself may be subject to invalidation or to
the loss of its effects. They may either be essential and cannot be
violated as the arbitration award expires, or the procedures
themselves may be invalidated because they are essential for the
formation of the arbitration and without them it is not possible to
proceed with the procedures, or they may be non-essential,
although some of them may invalidate the award. It is one of the
important procedures in arbitration, but it cannot reach the level of
essential procedures, as some of them can be abandoned and
overlooked, and their importance appears more during the stage of
the procedures for issuing the arbitration award. These procedures
are either flawed and invalidate on their own, or their effect extends
to the arbitral award, or the arbitral award is flawed due to an error

in its procedures stated in the law, so it is invalidated without



Abstract (i)

invalidating the procedures. Although the Iraqi legislator has
stipulated arbitration invalidation in the provisions of the Code of
Procedures, it has become clear to us that Legislative
shortcomings plagued these texts because they did not clarify all
cases of invalidity and in all arbitration procedures, even the
essential ones. This matter generated in us the desire to study the
topic (the procedural defect in arbitration disputes) to arrive at

proposals that might address this legislative shortcoming.
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